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JUDGMENT-1:
SEDLEY J:
Law
By s 130(1) of the Social Security Contributions and Benefits Act 1992:
'A person is entitled to housing benefit if -
(a) He is liable to make payments in respect of a dwelling which he occupies as his home........'
Sub-section (2) defines 'payments in respect of a dwelling' as meaning 'such payments as may be prescribed' and excludes mortgage payments.  By s 137(1) 'dwelling' means
'any residential accommodation, whether or not consisting of the whole or part of the building and whether or not comprising separate and self-contained premises.'
In the exercise of his power to prescribe the kinds of payment which entitle the person liable to make the payment to housing benefit the Secretary of State has made the Housing Benefit (General) Regulations 1987.  These, in their amended form, by reg 10(1) include in the eligible categories of liability -
'(a)payments of, or by way of, rent;
(b) payments in respect of a licence or permission to occupy the dwelling;
(c) payments by way of mesne profits or, in Scotland, violent profits;
(d) payments in respect of, or in consequence of, use and occupation of the dwelling; .....'
Regulation 6, perhaps tautologously, includes among the persons who 'shall be treated as if they were liable to make payments in respect of a dwelling'
'(a)The person who is liable to make those payments .....'
From this category, however, reg 7 excludes a number of classes of individual who are to be treated as if nevertheless they were not liable to make payments in respect of their dwelling.  By what is now paragraph (1) of reg 7, these excepted categories include:
'(a)A person who resides with the person to whom he is liable to make payments in respect of the dwelling and either -
(i) that person is a close relative of his or his partner, or
(ii) the tenancy or other agreement between them is other than on a commercial basis;
(b) A person whose liability to make payments in respect of the dwelling appears to the appropriate authority to have been created to take advantage of the housing benefit scheme.......;
(c) A person who is a joint occupier of a dwelling and who was [during certain specified prior periods] .... a non dependant of one or more of the other joint occupiers of the
dwelling, unless the appropriate authority is satisfied that the joint tenancy or other agreement was not created to take advantage of the Housing Benefit Scheme;.......'
History
The applicant, Mr Ross, who is in his sixties and not well off, was from 1987 the joint tenant with Mrs Paull, a single lady of similar years, of a flat let to them by the respondent borough council.  He claimed and received housing benefit.  (It follows that the local authority during the lifetime of that arrangement, which continued until April 1993, was satisfied pursuant to reg 7(1)(c) that the joint tenancy was not created to take advantage of the Housing Benefit Scheme.)
In April 1993 Mrs Paull gave up the joint tenancy of the flat (which in law will have brought Mr Ross's tenancy to an end as well: see London Borough of Hammersmith and Fulham v Monk [1992] 1.AC.478, [1992] 1 All ER 1) and acquired an interest in a bungalow to which she moved.  The nature of the interest was 25% of the freehold in a housing association shared ownership scheme which she bought for a capital sum with a liability to pay rent for the balance.  It was the wish of both of them, if possible, to continue to live under the same roof, and so Mr Ross also moved to the bungalow and agreed in return for his accommodation there to pay Mrs Paull an amount equal to two-thirds of the rental which she was paying to the housing association.
In order to enable him to do this he applied again for housing benefit.  In support of his claim Mr Ross wrote:
'Mrs Paull and I have shared a council flat for the last six years, as joint tenants, in Poole.
Mrs Paull is now leasing the property at 2 York Close, Broadstone, from the Twynham Housing Association at Christchurch.
As Mrs Paull and I are friends of long standing we are now sharing this accommodation and share all outgoings equally.'
On the form he entered Mrs Paull as his landlord and the rent as #110.80 monthly, exclusive of all outgoings.  Of the two bedrooms in the bungalow Mr Ross indicated that he had the sole use of one, together with the shared use of the living room, kitchen, bathroom and toilet.  The date of the commencement of the tenancy was 28 April 1993.  Benefit was initially granted by the Council's benefits manager and then cancelled on the ground that having resided together for the last six years and having moved together, it was to be concluded that Mr Ross and Mrs Paull were a couple.  This will have rendered Mr Ross ineligible for housing benefit because of the provision of reg 7(1)(a)(i).  Asked to review the decision, the benefits manager declined, adding as a further ground that the agreement between Mr Ross and Mrs Paull was 'other than on a commercial basis' and so excluded by reg 7(1)(a)(ii).
Mr Ross sought a reference to the Review Board which is the respondent to these proceedings.  By reg 83(4) of the Housing Benefit (General) Regulations 1987:
'The Chairman of the Review Board shall -
(a) record in writing all its decisions; and
(b) include in the record of every decision a statement of the reasons for such decisions and of its findings on questions of fact material thereto.'
After a full hearing, at which Mr Ross was represented by a retired solicitor, Mr Baker, who gives voluntary advice and representation through the Citizens Advice Bureau in Poole, and Mrs Azzopardi, the benefits manager, who put the case for her challenged decision, the Review Board on 10 August 1993 (the day following the hearing) issued its decision:
'The following facts are considered by the Board to be relevant to the appeal:
1.  Mr Ross lives at 2 York Close, Broadstone, with Mrs Paull who has been buying the property under a shared ownership scheme from Twynham Housing Association.
2.  At no time has any written tenancy agreement been made between Mr Ross and Mrs Paull and in fact no payment of rent has been made.
3.  Prior to their occupation of 2 York Close, Mr Ross and Mrs Paull resided at 42 Grove Road, Parkstone, Poole, as joint tenants.
4.  On 18 May 1993 the authority received a claim for housing benefit from Mr Ross.
5.  On 1 July 1993 the authority made a determination that the claim for housing benefit be turned down.  It decided that the applicant could not be treated as liable to pay rent firstly on the basis of reg 7(a)(ii) as any agreement between the parties would be other than on a commercial basis and secondly on the basis of reg 7(b) in that the tenancy appears to have been created to take advantage of the Housing Benefit Scheme.
THE BOARD'S DECISION
The unanimous decision is:-
To uphold the Local Authority's determination dated l July 1993 not to allow housing benefit on the grounds of reg 7(a)(ii) and 7(b) of the Housing Benefits (General) Regulations 1987.
REASONS FOR DECISION
1.  The Board was not satisfied that Mr Ross was a tenant liable to pay rent to Mrs Paull because there was no tenancy agreement and no steps had been taken to recover rent.
2.  The Board was made aware that Mr Ross and Mrs Paull had had a stable relationship for in the region of 17 years and therefore the Board was not satisfied that the arrangement was on a purely commercial footing.
3.  The Board therefore also finds that any liability to pay rent would be created to take advantage of the Housing Benefit Scheme.'
The decision is signed by all three members of the Board.
Submissions
For the applicant Mr Nigel Jones submits that all three grounds of the decision are vitiated by error.  Ground 1, he submits, assumes that only rent payable under a tenancy agreement is eligible for benefit.  It also gives a reason which falls under reg 6, to which the decision makes no reference.  Ground 2, he submits, elides what are properly two discrete stages: the first is the question under paragraph (a)(i) whether the paying party and the payee are partners; if not - and it was not so found in the present case - the second and separate question is whether under paragraph (a)(ii) the agreement is 'other than on a commercial basis', and into this question the personal relationship of the two does not enter.  Alternatively, there is in any case a defect of reasoning in the inference that a seventeen-year 'stable relationship' could by itself mean that the arrangement was not a commercial one. Moreover, it is submitted, ground 2 applies the false test of whether the arrangement is 'on a purely commercial footing': the statutory test is not so strict.
As to ground 3, Mr Jones submits that it cannot stand if ground 2 falls, since it is expressed ('therefore') to follow from it. It is also submitted that there is no factual foundation for the adverse finding.
For the respondent Mr Timothy Straker submits that the application is, on analysis, an attempt to recanvass the merits and nothing more.  In response to Mr Jones' arguments he submits, first, that it was legitimate for the Board in its first ground to take into account the non-payment and non-recovery of rent. The decision of Potts J in R v London Borough of Sutton Housing Benefit Review Board, ex parte Keegan (15 May 1992, unreported) properly let in the inability to pay rent as a relevant factor, and is to be preferred to my holding in R v Solihull MBC Housing Benefit Review Board ex parte Simpson (3 December
1993, unreported), which was undisturbed by the Court of Appeal (5 May 1994 unreported).  Potts J held at page 15:
'In my view the Board attached a wholly disproportionate weight to the fact that Mrs Keegan could not meet her liability to pay rent demanded by Mr Sully.  It may be said that most applicants for housing benefit under the Regulations find themselves in this position.  Whilst Mrs Keegan's inability to pay the rent is obviously a factor to be taken into account, it would be wrong to approach the questions raised by reg 7(b) by regarding Mrs Keegan's ability to pay in isolation.'
The way I put it, at page 19, was:
'The one thing which, in my judgment, cannot be adverse evidence under reg 7(1)(b) is the bare fact that in order to pay the rent the claimant will have to obtain housing benefit.  To use this fact to deny an applicant benefit is to undermine the whole purpose of the Scheme by making the claimant's need count against him instead of for him.
.......the only potential relevance of a high rent to reg 7(1)(b) is that it may be capable in some cases of supporting the contention that the rent liability has been created to take advantage of the Scheme.'
Accordingly, Mr Straker submits, the non-recovery of rent was a legitimate evidential factor.
As to ground 2, Mr Straker submits that the nature of the relationship is a potentially relevant circumstance under paragraph (a)(ii) even if eliminated under (i).  He founds upon the decision of Blackburne J in R v Sheffield Housing Benefits Review Board ex parte Smith (8 December 1994, unreported) page 36:
'Where payer and payee reside with each other but the payee is not a close relative of the payer or the payer's partner a qualified exclusion operates, as defined by reg 7(1)(a)(ii).  Here the test is whether the tenancy or other agreement, ie. the arrangement under which the payer claiming benefit resides with the payee, is 'on a commercial basis'.  I can see no reason why, in considering whether that test is satisfied it is proper only to consider the amount payable for the accommodation and why the other terms of the tenancy or other agreement must be ignored.  The exercise, it seems to me, is ...... to look at the arrangement as a whole and ask whether it is on a commercial basis and not simply .... to consider whether the rent or other sum payable is on a commercial basis.'
Since he accepts that to deduce a non-commercial arrangement from the mere fact of long-standing friendship would be wrong, Mr Straker points to the five pages of notes of the hearing, which are exhibited, and submits that they show that the decision was taken on the basis of thorough information and inquiry.  The word 'therefore' in ground 2 relates back, he submits, not only to the stable relationship but to the want of a tenancy agreement and of steps to recover rent adverted to in ground 1.
As to the use of the word 'purely' in ground 2, Mr Straker submits that this paraphrases accurately the approach under paragraph (a)(ii), which is to ask whether the relationship is something other than commercial: if it is, then there is no liability to pay.  Alternatively, he submits, the question for the decision-maker is 'Was this going to be done anyway?'.  But he accepts, in this context, that there was no evidence to controvert that of Mr Ross, noted as follows:
'Mrs Paull has lease on DIYSO scheme - do it yourself shared ownership scheme through mortgage and cash.  Mrs Paull bought share of 2 York Close under scheme and the rest on lease.  I could not afford to buy part as on income support.  We are close friends .... but friendship only goes so far.
...........
[To the question whether Mrs Paull had taken any steps to recover rent or evict him] No - we are close friends and she's mentioned it from time to time but she is very patient.
....................
Mrs Paull is retired and isn't going to make money out me. She won't be 'staircasing' but not essential for her to do so.
.......................
[To the question whether he thought Mrs Paull would take action to recover rent or throw him out] There is a serious possibility she could throw me out - she's been very understanding.'
On this Mr Ross's representative, Mr Baker, commented:
'Mrs Paull is aware of not received housing benefit and that's why she hasn't been paid .......'
Mr Straker accepts that in order to deny benefit under paragraph (a)(ii) the Board must be satisfied on balance of probability (see R v East Devon DC Housing Benefit Review Board, ex parte Gibson (1991) 24 HLR 411) that the agreement to pay for living under the same roof as the payee is non-commercial.  In the course of argument he was able to refine his submission to the proposition that an arrangement in which the money side is secondary will be non-commercial, as was held by Blackburne J in the case of a religious community (ex parte Smith ante) and as in a case such as the present where friendship was the primary motive and payment secondary.  In the end he was content with a formulation which I suggested that the Board must be satisfied that the basis upon which the agreement was made was not principally a commercial one.
Counsel were agreed that ground 3 could not stand if ground 2 went, but that it could stand if only ground 1 went.
Conclusions
Although the Board do not refer to reg 6 in the announcement of their decision, it is clear that the first of the reasons they give is predicated on that regulation. But in my judgment their reasoning is entirely inadequate to sustain the finding that Mr Ross was not the person liable to make payments in respect of his dwelling.  The absence of a tenancy agreement (by which a written agreement is ordinarily meant) is by no means exhaustive of liability to make payments.  Regulation 10 makes it clear that payments made pursuant to effectively any kind of legal obligation in return for accommodation make the payer eligible for housing benefit.  The fact that Mrs Paull had neither received nor sought to enforce rent payments between April 1993, when the two moved to the bungalow, and August 1993, when the Board heard the case, was uncontroversially explained by Mr Ross in his evidence to the Board.  Moreover, Mr Ross had made an application for continued housing benefit on 18 May and had been granted it three days later; the week after that the grant had been cancelled, with reasons given on 2 June, and it was on the lst July that the benefits manager had given reasons for refusing to review the decision.  Six days later Mr Ross had sought referral to the Board, and had waited just over a month for the hearing.  In these circumstances it was quite intelligible that no steps had yet been taken to recover rent, particularly because any eventual benefit could be expected to be backdated.  In other words, the two reasons given for eliminating Mr Ross under reg 6 are in my view neither singly nor together sufficient to produce this effect.  Both are perfectly consistent with the existence of a liability by reason of an agreement arrived at orally and/or by conduct to make payments for occupancy of part of the bungalow as a dwelling for Mr Ross.
As between the decision of Potts J in ex parte Keegan and my decision in ex parte Simpson, I detect no more than a difference of emphasis.  Neither of us considers inability to pay the rent to be inadmissible, and neither of us considers it capable of being conclusive.  For the rest the difference of emphasis can be readily related to the differences in the facts of the two cases.  In particular the decision of Potts J illustrates that it is not enough to say that once such an element is admissible, the weight to be given to it is entirely a matter for the decision maker: ex parte Keegan involved a justiciable error in the attachment of wholly disproportionate weight to an admissible fact.
There is a similar poverty of reasoning, in my view, on ground 2.  Although I reject Mr Jones' argument that the stability and length of the relationship could go only to the question of partnership under paragraph (a)(i), and accept Mr Straker's submission that even if partnership is eliminated under sub-paragraph (i) the material facts can have a bearing under sub-paragraph (ii), there is no logical way in which the mere continuance for 17 years of a stable relationship between two people who were not, however, partners can establish that the rental agreement between them is 'other than on a commercial basis'.
There is in my judgment a further fatal flaw in ground 2: to require to be satisfied that the arrangement is on a purely commercial footing firstly puts the onus in the wrong place and secondly elevates the requirement to a level beyond that set by reg 7(1)(a)(ii).
The provisions of paragraph (b) of that Regulation can be contrasted for this purpose with those of paragraph (c) which quite clearly moves the onus to the claimant to show, where the facts are such as to bring paragraph (c) into operation, that the agreement was not created to take advantage of the Housing Benefits Scheme.  As I said in ex parte Simpson (ante) page 17, there could not be a clearer indication that in paragraph (b) there is no similar adverse presumption against the claimant.
The appropriate test is in my judgment a dominant purpose test. The correct approach is for the Board to ask themselves whether the evidence has satisfied then on the balance of probability that the principal basis on which the agreement was made was a non-commercial one.  If the test is not met the liability is not excluded.  As Blackburne J points out in ex parte Smith (ante), page 35:
'In reg 7(1)(a) the concern .... is to exclude from benefit certain .... arrangements which may not in fact be an abuse of the benefit scheme but which, by their very nature, are capable of being an abuse of the scheme. Rather than enquire whether in fact there is an abuse, those who framed the regulations have simply excluded them from benefit.'
For this reason it is necessary for decision-makers to move with great care for fear of excluding the payment of benefit to a person whose rental arrangement is both genuine and necessary. While, as Kennedy LJ pointed out in ex parte Simpson (ante), abuse is not limited to bad faith, it is to the prevention of abuse that reg 7 is directed. Because it operates, as Blackburne J points out, by creating notional categories of abuse rather than requiring abuse to be affirmatively found in each case, the phrase 'other than on a commercial basis' must be construed and applied in order so far as possible to meet the regulation-maker's purpose.  Mr Jones is right in my view to submit that an element of friendship cannot make a commercial arrangement or agreement non-commercial.  To the question I have set out - and I realise that in practice it can be an extremely difficult one to answer - a number of elements will be relevant in the present case: they include Mrs Paull's need to let part of the bungalow in order to pay her outgoings; Mr Ross's need to have somewhere to live; the earlier history of their joint tenancy; and the (perhaps natural) wish of both parties that if Mrs Paull was to let part of her new bungalow it should be to somebody she found congenial and who found her congenial.  The Board's reasons barely address and certainly do not resolve these inter-related issues.
It cannot be the intention of the Regulations that a tenant who becomes good friends with his landlady but continues to live an independent life under her roof ceases to be eligible for housing benefit; nor therefore that two persons who, because they are friends, enter into a legal relationship by which the one provides accommodation to the other in return for an agreed payment should be excluded, without more, from the Scheme.  It is to the truly personal arrangement which is merely clothed in the garments of a legal agreement or liability that reg 7(1)(a)(ii) is directed.
Mr Straker accepts that the third of the Board's grounds cannot stand if the first two fall.  This is, as I understand it, because the word 'therefore' in ground 3 necessarily makes it dependent on at least the last of the two which precede it.  If the word 'therefore' is removed, ground 3 amounts to a parallel finding to ground 2, but this time on the stronger basis that the Board has been affirmatively satisfied - as it has to be under paragraph (b) - that the liability, if it exists, has been created to take advantage of the Scheme.  Inferentially the basis of such a finding can only have been the personal relationship of Mr Ross and Mrs Paull; but if that relationship has not been shown by adequate reasoning to negative a commercial basis for the agreement, it cannot have the more potent effect of demonstrating an intention to take advantage of the Housing Benefit Scheme (a criterion which comes very close to bad faith).
For these reasons I will grant certiorari, as asked, to quash the decision of the Housing Benefit Review Board.  The review which consequently remains to be conducted ought, in everybody's interests, including those of the three members of the Board whose decision is challenged in these proceedings, to be conducted by a differently constituted Board.
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